








4_SELECTION OF THE POINT IN TIME

One of the keys to strategic litigation, as we have mentioned, is the social
mobilisation it may create, but also how this mobilisation can promote the case
in question. In this sense, it is important not to start litigation too early, especially
if we do not yet have the necessary evidence, since we would miss an opportunity.

Regarding the ideal moment, we also need to consider if there is any type of risk
for the victim, or if it could cause any uncontrollable risk for other people in the
situation that we wish to influence.

One aspect to be considered is that strategic litigation seeks to lay the
foundations for standards within the framework of rights. It has less to do with
a political moment in time and more to do with standards that cannot be brought
down; therefore, it is important to also have a short-, medium- and long-term view
of any public policies that may boost access to that right.

EXAMPLE

The case of Angela Gonzalez, brought by Women's Link Worldwide,
caused the State Pact against Gender-Based Violence to recognise state
liability for legal errors.

—Q WKH 4UVW UXOLQJ E\ DQ LQWHUQDWLRQDO
gender-based violence, the CEDAW Committee determined that the State
infringed the rights of Angela and her deceased daughter Andrea, who died

as a result of the authorities' gross negligence. In its ruling, the Committee
UHFRPPHQGHG VSHFL4F PHDVXUHV IRU fQJHOD
measures aimed at preventing the endangerment of victims of gender-based
violence and their children, and ensuring that judges and administrative
VWDe SHUIRUP WKHLU GXWLHYV ZLWKRXW WKH LQ5

Source: Angela Gonzélez Carrefio v. Spain | Women's Link (womenslinkworldwide.org)
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9.SELECTION OF THE PARTIES

THE REPRESENTED
PARTY:

A clear criterion must be established for case
representation.

It is advisable to have a model representation agreement
between the organisation and the represented person, in
case it becomes unaligned in the process.

It is essential for represented parties to be aware of what
strategic litigation entails and that it goes beyond their
specific case.

It is beneficial for represented parties to have an activist
profile and to be spokespeople for their case in terms of
rights.

Work will be done with represented parties to make their
testimony coherent and consistent.

It is beneficial to the case if the group of affected people
identify themselves with the represented person.



9. PARTY SELECTION

THE DEFENDANT:

* In some cases we can choose who to sue. For example, to

face a discriminatory act or violation of human rights in a
company, social organizations could choose either suing
the company itself or the public institution responsible
for enforcing the violated rights.

e All risks must be assessed when suing.

In matters of discrimination, conflicts are likely to arise
in the organisation, whether with private companies with
agreements on work integration in place, for example,

or with public bodies with co-operation or financing in
place. The criteria for action by the organizations will
have a detailed assessment of the most effective way

to guarantee the specific rights that we are dealing

with, but also to guarantee other rights pursued by the
organization.

The venue will depend on who is the defendant and the
assessment will take into account some aspects such as
which instance is more guaranteeing or what time and
costs will the whole process take.



6. SELECTION OF LEGAL STRATEGY !

Our legal strategy is usually reflected in a document included in case selection. In legal strategy, one of the most important aspects is to consider the forum, i.e., where we will make
This is the point for preparing legal arguments and where we believe that they will the claim. We must also remember that strategic litigation is carried out to secure rights; therefore,
have greatest scope. Preparing this document requires research of law and the we should choose the forum where we believe we will be most successful in this aim with the tools
potentially applicable sources of law (legislation, debates, regulations, case law, at our disposal (evidence, case law, etc.).

international standards, precedents, etc.)

Within this strategy, we should see whether to opt to carry out internal or international strategic
litigation. If internal strategy is chosen, we will go to the corresponding court based on the nature of
the matter for reporting. We should not forget the potential severity of some acts of aporophobia:
as proof, it is defined in the Criminal Code as a hate crime. However, it is also not advisable to
overlook the weight of all the discrimination that, without being offences, often lay the foundations
'I'IIIIS, TI‘IE I.EGAI. BI“EI: SI'"".“.I] ““:I.“nE A SEIHES nl: for more serious violence. Therefore, we should not rule out scopes of legal action in these cases,
P“SSIBI.E MEASIIIIES especially since we have access to the Equal Treatment and Non-Discrimination Act and its scope

of application affects both the public and private spheres.

Protection

Interim measures

INTERNATIONAL BODIES

Evidence - Evidence should be presented of the violation or
non-access to a human right, and of the fact that this event

is widespread. It is difficult to obtain evidence in human
rights cases, especially since it is difficult to prove the causal
relationship between the incident and the violation of a right.

As a general rule, before filing a complaint to international bodies based on human rights
violations, we must exhaust the internal judicial appeal system established in the State
where the human rights infringement is committed. However, it is possible to appeal
directly to international bodies if the internal route is inefficient or unjustifiably

Trial prolonged.

Sentences To choose where to file the complaint, we should consider the nature of the infringed

right and the possibility of an individual complaint. These aspects will give us the
opportunity to appeal to the European Court of Human Rights (ECHR) or to any expert
committees (human rights treaty bodies). These include, for our purposes, the Human
Rights Committee (CCPR) and the Committee on Economic, Social and Cultural Rights
(ESCR Committee). We should not rule out the interest of other expert committees,
depending on the violated right in question.

Enforcement of sentences

Time periods established for complaints

Supplementary actions

For more information: http://www.repo.funde.org/id/eprint/1612/4/litigio-e.pdf




6. SELECTION OF LEGAL STRATEGY

There is a series of additional mechanisms for action in the courts that support
strategic litigation and, sometimes, become as important or far-reaching in
court as litigation itself. These include training and awareness-raising for judges,
prosecutors and lawyers. There is also production of specialised reports that
support our starting point and provide us with the basis for complaints to be filed.
These reports, which denounce a lack of access to rights for part of the population,
are often produced as part of the organisation's regular work; however, on other
occasions, ad-hoc reports are created for specific cases.

FEANTSA, togetherwiththeFrenchorganisationAbbePierre
Foundation, produces an annual report on residential
exclusion in Europe. Its last report at the time of preparing
this guide (2022) highlights the strategic moment in time
at EU level where homelessness is concerned. For the first
time in the history of the European Union, all Member
States agreed in June 2021 to eradicate homelessness
by 2030. This agreement materialised with the launch of
the ‘European Platform to Combat Homelessness’, whose
action plan was presented last February at an EU Council
of Ministers summit on homelessness.

In turn, Amnesty International produces an annual report
on the status of Human Rights worldwide, in addition to
specific reports on certain rights, such as housing. It also
carries out actions to support strategic litigation cases,
such as that of Josefina and Richard - a couple with three
daughterswith aneviction orderdespitethe United Nations
requesting their eviction be suspended until they have
alternative housing - or the deportation case of Mohamed
Benhlima: litigation involving the Spanish Commission for
Refugee Aid, UNHCR and Red Juridica.




7.0UR AVAILABLE RESOURGES "

PARTNERSHIPS STAFF

* Itis common practice to contact organisations when our case Apriorstepistolegallyempower ourorganisation: having contacts, understanding
aligns with their causes (see examples in the previous box) mechanisms and having legal and technical staff. In turn, each litigation will carry
out research into the case itself, beyond the legal sphere, since for it to be strategic,

* Coordination of a network around a specific topic allows for we need to foresee the social impact that will be created. Amnesty International
many different expert voices to be heard. places great importance on having research staff with thorough knowledge of

the regulations, policies and practises for the right to be addressed, without
the need to be a lawyer at this litigation stage. In this regard, to communicate
with treaty bodies, it is not necessary to hire a lawyer: if organisations have a
Amici curiae: this refers to presentations made by third research department, we only need to adapt communication to the corresponding

parties external to the Iitigation in question. These articles, mention which agreement is being breached and request decisions from
. . . these treaty bodies.

contributions are voluntary and usually consist of a

document with a formed, specialised legal opinion.

Amici curiae generally participate in strategic litigation

processes when any fundamental right is at stake. Amici THE IMPORTANCE OF RESEARCH

curiae are presented by leading NGOs for the defence of

. . L Carrying out research is important for arguing that a right is lacking. FEANTSA
human rights and by bar associations. o P guing 8 g

communicated the health effects of homeless people in Ireland to the ESCR Committee.
Based on the documentation submitted, the Committee resolved that there was
insufficient evidence to state that health is affected by the lack of access to adequate
housing.




7.0UR AVAILABLE RESOURGES

Legal matters should always be teamwork, since no-one has the entire
international framework, all precedents, the full context and also understands the
state framework, unless it is a very specialised issue. In this regard, entities have
the disadvantage of needing to cut costs and, therefore, there are professionals
who adapt these costs to what we can offer, combining this with pro bono services
for complementary issues.

Strategic litigation need not be a very costly, lengthy process, or one that reaches
international bodies. Sometimes, the right is recognised at a Court of Appeal.

Red Juridica.

THE EUROPEAN SOGIAL CHARTER

On 1July 2021, the Revised European Social Charter (RESC) came into force in Spain?
This is an international treaty which requires its signatory States to promote

compliance with human rights, such as the right to health, housing or protection
from poverty. The body responsible for matters related to the Charter is the RESC
Committee.

This Charter allows for collective complaints by, for example, the organisations listed
by the Government Committee. Although it is something new in Spain, progress has
already been made with this instrument in France, for example. In 2006, FEANTSA
brought a claim against this country and ensured that the DALO (droit au logement
oppposable) Law recognises, for the first time, the subjective right to housing. To file
a collective claim, no lawyers are needed.

3European Social Charter. For more information: Decision on admissibility: European Federation of National Organisations working with the Homeless (FEANTSA) v. France, Collective Complaint No. 39/2006 (coe.int)
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8.OUTREACH AND IMPACT PLAN

In strategic litigation, case outreach is extremely important because, in addition
to legal victories, another route to securing rights is impact itself. Therefore, the
greater the scope of communication, the more possibilities we have to achieve our
goals.

SOME KEYS T0 COMMUNICATING STRATEGIC LITIGATION PROGESSES:

+ Itis desirable for victims to be the spokespeople for their case in the
media. Nevertheless, they do not have to do it alone: generally, they will be
accompanied by a leading organisation, that will provide a general overview
of the case, and the lawyer for the case, who will provide the technical
knowledge. This said, it is important for victims to the face of cases.

+ The above requires work to be done with those acting as spokespeople
because, in addition to being victims of discrimination, they are exposing
circumstances of their lives that may be unpleasant. Therefore, organisations
must have tools to make speaking easier for people who may not be used
to talking to the media.

+ The version of events must also be based on complainants’ declarations.

+ Itisimportant to share case documentation as much as possible, in line
with the recommendations of legal representatives. This is addition to gaining
the trust of the media wishing to follow the case, which allows us to put the
organisation in contact with other entities with similar cases.

+ In addition to the usual content, our communication plan must include
mobilisation strategies, since communication in strategic litigation aims to
transform the guarantees of rules of law. They are also loyalty processes for
the social base, which plays an important role in these types of strategies,
since litigation on discrimination issues tends to polarise opinions.

« Communication in strategic litigation is aimed at different interest groups: on
the one hand, the general public, but it is important to remember that they are
issues of great interest to a specialist legal audience.

GOMMUNIGATION AND THE LEGAL PROGESS AS PART OF
VICTIM REPARATION

In December 2019, Jennifer Mufioz, a Romani woman, was accused of stealing a toy
from a supermarket. She asked for the security cameras to be checked to prove that
this had not been the case, but she had a quick trial the following day. Although the
shop assistant offered to testify in her favour, she was convicted of theft. Jennifer
appealed to the Court of Appeal and the Supreme Court, without success. Fundacién
Secretariado Gitano, which saw in this case the intersectional discrimination suffered

by many Romani women, decided to support her in communication to bring her
case before the Committee on the Elimination of Discrimination against Women.
Despite waiting for justice to be done, Jennifer considers part of her reparation to
be the opportunity to discuss what happened and what happens to other Romani
women, both in court and in the media reporting on the discrimination that they
suffer.

For more information:_Young Romani woman brings her discrimination case
before the UN, with the support of the Fundacién Secretariado Gitano - Fundacién
Secretariado Gitano (gitanos.org)

FROM GOMMUNIGATION OF STRATEGIG LITIGATION T0
INFORMATION-BASED STRATEGIG LITIGATION

Civiois an organisation that works for the transparency of public authorities through
journalism. Its tools used to influence the fulfilment of rights include strategic
litigation.

In 2018, they discovered an errorin the BOSCO software designed by the government
and used by electricity companies. This design error was causing the discount tariff
to be denied to people entitled to it. After the government refused to scrutinise
BOSCO's source code, they took it to court. Civio does not represent anyone; they
act as complainants and are the affected party themselves.

For more information: We ensure that public aid reaches those who need it most
Civio




9.MEASURING RISKS AND RESULTS

Strategic litigation never ends with a ruling, since its aim is much deeper, as we have reiterated.
For this reason, sentencing is not our only outcome measure when we engage in strategic
litigation.

Often, an unfavourable ruling does not mean that we have not successfully paved the way
for a state or for public policies to move forward in terms of guaranteeing rights. Although, in
effect, we have to measure the material and symbolic risks that it may entail.

Another favourable result - which rests heavily on our communication plan - is transformation
of public opinion on the urgency and severity of the problem in question.

Organisations working with strategic litigation often come across cases that could be
borderline between strategic and standard litigation. Especially in cases of significant
severity, but they act as popular prosecution. This will always depend on our aims before
starting judicial proceedings. Beyond the classification that we give, it is a crucial decision for
any organisations that do not litigate, but instead exclusively focus on strategy.

In turn, for unfavourable rulings, it is recommended to evaluate and determine what aspects
could be improved, to communicate to the courts what is truly happening to victims.

We may also find that, despite becoming points of reference in public opinion, we do not
successfully win certain cases; therefore, we should review the real possibility of creating
human rights standards for the matter in question, or change strategy to guarantee the
same right.

Lastly, in the knowledge that state law has a restrictive interpretation of binding force, it is
recommended to monitor the degree of compliance by the authorities with the new
general recommendations, rulings or precedents on human rights.
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0. EXPERT ORGANISATIONS THAT HRVE PARTIGIPATED
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INTERNACIONAL Datos que cuentan NS
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Gitano RED JURIDICA
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